Our Speakers
Virginia Palmer, Partner

Wendel, Rosen, Black & Dean LLP
1111 Broadway, 24th Floor
Oakland, CA 94607
(510) 834-6600 tel
(510) 834-1928 fax
Email: vpalmer@wendel.com
Website: www.wendel.com

Our Speakers
Vivian Clayton, Ph.D.

Licensed Psychologist PSY 7965
120 Village Square, Suite 38
Orinda, CA 94563
(925) 258-9928 tel
(510) 849-4188 fax
Email: vivianclaytonphd@ix.netcom.com
Website: www.vivianclaytonphd.com

Diminished Capacity
• Formerly used as defense in criminal actions.
• As used by estate planners, we are referring
to a reduced ability to perform certain acts
or take certain actions.
• Probate Code § 810 states that there is a
rebuttable presumption that all persons
have capacity to make decisions and to be
responsible for their acts and decisions.

Diminished Capacity (cont’d)
• A person with a mental or physical disorder
may still have the capacity to:
–
–
–
–

Contract
Marry
Make medical decisions
Execute estate planning documents

• The court in determining a person’s
incapacity should base such decision on
evidence of the deficit rather than on a
diagnosis.

Diminished Capacity (cont’d)
• Probate Code § 811 et seq. requires evidence of a deficit in
at least one mental function and a correlation between the
deficit and the decision or act contemplated.
• Probate Code § 812 contains a long list of mental functions,
which are helpful for the practitioner in evaluating a client.
The list includes, but is not limited to:
–
–
–
–
–
–
–

Alertness
Orientation to time and place
Ability to attend and concentrate
Short and long-term memory
Ability to reason
Disorganized thinking
Ability to plan and carry out actions in one’s own rational
self-interest

Legal Framework
• Defining Undue Influence
• New Statute

Probate Code §86
• “Undue influence has the same meaning
as defined in Section 15610.70 of the
Welfare and Institutions Code. It is the
intent of the Legislature that this section
supplement the common law meaning
of undue influence without superseding
or interfering with the operation of that
law.”

W&I Code §15610.70
• (a) “Undue influence” means excessive persuasion
that causes another person to act or refrain from
acting by overcoming that person’s free will and
results in inequity. In determining whether a result
was produced by undue influence, all of the
following shall be considered:

– (1) The vulnerability of the victim. Evidence of
vulnerability may include, but is not limited to, incapacity,
illness, disability, injury, age, education, impaired
cognitive function, emotional distress, isolation, or
dependency, and whether the influencer knew or should
have known of the alleged victim’s vulnerability.

W&I Code §15610.70 (cont’d)
– (2) The influencer’s apparent authority. Evidence of
apparent authority may include, but is not limited to,
status as a fiduciary, family member, care provider,
health care professional, legal professional, spiritual
adviser, expert, or other qualification.
– (3) The actions or tactics used by the influencer.
Evidence of actions or tactics used may include, but
is not limited to, all of the following:
• (A) Controlling necessaries of life, medication, the victim’s
interactions with others, access to information, or sleep.
• (B) Use of affection, intimidation, or coercion.

W&I Code §15610.70 (cont’d)
• (C) Initiation of changes in personal or property rights, use of
haste or secrecy in effecting those changes, effecting changes
at inappropriate times and places, and claims of expertise in
effecting changes.

– (4) The equity of the result. Evidence of the equity of the
result may include, but is not limited to, the economic
consequences to the victim, any divergence from the
victim’s prior intent or course of conduct or dealing, the
relationship of the valve conveyed to the value of any
services or consideration received, or the
appropriateness of the change in light of the length and
nature of the relationship.
– (b) Evidence of an inequitable result, without more, is not sufficient to
prove undue influence.

Part of Elder Abuse Statutes
Civil Code §1575
Undue influence consists:
• (1) In the use, by one in whom a confidence is
reposed by another, or who holds a real or apparent
authority over him, of such confidence or authority
for the purpose of obtaining an unfair advantage
over him;
• (2) In taking an unfair advantage of another’s
weakness of mind; or
• (3) In taking a grossly oppressive and unfair
advantage of another’s necessities or distress.

Latest Case
• Lintz v. Lintz (2014) 222 Cal App 4 1346

Importance and Limitation of Language
• Case Study

Normal Cognitive Changes with Age
•
•
•
•

Frontal/Executive Cortex
Short Term Memory
Speed of Processing
Aging in Character

The Initial Interview
• Physical Observations (note: hearing and vision)

• The UNSTRUCTURED first 15 minutes
– Note: Language usage – Word finding problems?
Deflection of subject matter?

• Memory – Vague on important dates? Lapses?
References to others keeping track of things?
• Why questions instead of Do you want……..

The Initial Interview (cont’d)
• “Getting to Know You” – How does client manage
day to day routine(s)?
– Use of the IADL checklist
– Familiarize yourself with the correlation between IADL’s
and stages of cognitive impairment :

– Functional Assessment Stage Test (FAST)
www.mccare.com/pdf/fast.pdf
– Global Deterioration Scale (GDS)
www.fhca.org/members/qi/clinadmin/global.pdf

The Initial Interview (cont’d)
• Out the Door: The Last Question
“Is there anything that you think I should
know about you and your wishes that
hasn’t been touched on in our meeting
today?”
• The Return: Does the Client Recall the
essence of the previous meeting?

Summary of Frontal/Executive Functions
The frontal region of the cortex controls HOW an individual goes about problem
solving, planning as well as organizing information. This is in contrast to WHAT a
person knows, which is measured by their IQ. The frontal lobes, if working
correctly, help the individual keep things in order, moving forward in one direction
towards completion of a task or goal. The frontal lobes, if functioning normally,
helps avoid confusion and/or redundancy of actions. Frequently, individuals with
frontal lobe deficits can say what steps need to be taken in order to complete
tasks. However, one of the practical, real life effects of frontal lobe dysfunction is
that merely saying what is required often is not reflected in behavior. Individuals
with significant frontal impairments are also prone to getting confused easily, as
they lack the capacity to prioritize or organize to keep things in order and
thoughts straight. Judgment is also controlled by this cortical area. Individuals
have difficulty weighing consequences, the risks/benefits and alternatives in
making decisions because the number of factors requiring consideration are too
many for them. The areas of daily living most affected by deficits in this cortical
region are managing financial affairs, managing multiple medications and
driving. All three require attention to multiple steps, maintaining focus, planning
and sustaining of focus in order to successfully complete the task.

Checklist:
Instrumental Activities of Daily Living










Ability to Use Telephone
Modes of Transportation
Ability to Handle Finances
Responsibility for Own Medications
Shopping
Food Preparation
Housekeeping

Lawton, M.P. & Brody, E.M. (1969) Assessment of Older People: Self-maintaining and instrumental
activities of daily living. The Gerontologist 9(3), 179-186
www.consultgerin.org/uploads/File/trythis/try_this_23.pdf (good for the definitions of ‘independent’
‘assistance’ and ‘dependent’)

Featured Articles
• “Dementia or Normal Signs of Aging: How
to Tell the Difference?” – CEB, Vol. 2, 2003
• “Estate Planning and Neuropsychology:
A Useful Partnership in the Determination
of Capacity and Undue Influence” – CEB,
Vol. 4, 2003

When Might You See It?
•
•
•
•

Will contests
Trust contests
Conservatorships
Challenges to agents/agencies

•
•
•
•

Transfer of assets
Creations of joint tenancy
New estate planning documents
As opposed to incapacity, which is sometimes easier to
identify than undue influence, even unsophisticated abusers
can unduly influence someone who is vulnerable and
susceptible.

– Financial
– Medical decisions

What to Look For
• A close or confidential relationship
• “Unfair advantage” – favoring someone more than owner
• A change in people who the client has relied on previously
–
–
–
–

Fiduciaries
Attorneys
Financial planner
Caregivers

• Someone who has been estranged and reappears
• Someone probing about financial matters
• Someone who has a negative history with others in the family

What to Look For (cont’d)
• Someone who is alone
• An elder or dependent adult who is
confused, frail, hard of hearing, visually
impaired
• An elder or dependent adult who wants to
please
• An elder or dependent adult with a history
of secrecy or fierce independence

What and How to Ask Questions
• Open ended questions are often the key to the door.
–
–
–
–
–
–
–
–
–
–

What brought you here today?
What do you want to accomplish?
Why do you want to make this change?
What have you discussed with anyone else?
What is the outcome you want to achieve?
What is the history of your relationship with _________?
How did you come to this decision?
How can I help you?
What worries do you have?
Why did you decide to ____________?

What and How to Ask Questions (cont’d)
• Listen, listen, listen.
• Observe body language.
• Rephrase a question and see if there is a different
answer.
• Ask permission to talk to other trusted advisors.
• See client more than once.
• See client alone.
• Observe rehearsed lines.
• Ok to refuse to act.
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