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LǘΩǎ bƻǘ ²Ƙŀǘ ¸ƻǳ 5ƻΣ  
LǘΩǎ What You Own! 



Atty/CPA/Accountant Malpractice Liability ς  
Goes Beyond Insurance Limits 

 

 

ÅLiable for your 
negligent acts and 
those you supervise. 



Successful 
Professional  
Practice? 
 
 
 

 

 

Lǘ ǿƻƴΩǘ ƳŀǘǘŜǊ ƛŦ ȅƻǳ ƭƻǎŜ 
it all to a malpractice 
lawsuit 

When does your 
exposure expire? 



Lawsuit Exposure & Privacy Test 



TWO QUESTIONS FOR YOUé. 



vǳŜǎǘƛƻƴǎ ŦƻǊ ¸ƻǳΧ 

1. ARE YOU OR YOUR CLIENTS CONFIDENT THAT THEY WILL NEVER 
BE SUED? 

 

2. ARE YOU OR YOUR CLIENTS CONFIDENT THAT IF THEY ARE SUED, 
OUR LEGAL SYSTEM WILL FAIRLY TREAT YOU? 

 

 

 

 



Two Reasons Most Litigants Settle  

1.  Doubt as to Liability 

2.  Doubt as to Collectability 

 

 



Does Asset Protection Work? 

Depends on 
definition of 
άǿƻǊƪΦέ 
Achieve an 
early and 
favorable 
settlement. 

$58,000,000 
Judgment successfully resolved for $7M 

$34,000,000 
Malpractice suit settled for less than $1M 

$5,000,000 
Judgment settled for $125,000 

$32,000,000  
Bank loan dispute settled for $2.5M 

$2,000,000 
Personal guarantee settled for $250,000 

$75,000,000 
Personal loan settled for $5M paid over 5 years 

 



Best Asset Protection Plan No 
One Has Heard of ς  

The CA Private Retirement Trust 
ς  

CCP 704.115 
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View video again at http://jmvlaw.com/private-retirement-plan/ 



ÅCCP § 704.115(b): fully exempts assets placed in trust to fund 
retirement 

ÁAny asset 

ÁBusiness profits, A/R, Bonds, Stocks, Savings, 
Gold, Real Estate, Notes and Private Business 
Interests 

ÅCCP §704.115(d): fully exempts distributions from the PRT  

ÅNon-ERISA Qualified:  May set up just for owners 

Best Asset Protection Plan No One Has 
Heard of ς  

CA Private Retirement Trust 
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Asset Protection Trust  

 
A  
TRUST 
WILL BE THE 
CORNERSTONE 
OF ANY EFFECTIVE  
ASSET & LIFESTYLE PROTECTION SOLUTION 

 



Trusts Have Been Used Since the 
/ǊǳǎŀŘŜǎ ǘƻ tǊƻǘŜŎǘ !ǎǎŜǘǎΧ 



 
 
 
²I¸ ²h¦[5bΩ¢ L ²!b¢ ¢h {9¢ ¦t a¸ 
TRUST IN THE U.S? 
 

UNFORTUNATELY . . .   



 
ü Retained Controls 

 
ü Maximum Potential Property Interest ς  
    CPC 15304 (b) 

 
ü Self-Settled Spendthrift Trusts ς         
     CPC Section 15304 (a) 
 

 
OVER THE PAST SEVERAL HUNDRED YEARS 
LIMITATIONS ON THE PROTECTIVE USE OF 
TRUSTS FOR SELF-SETTLED TRUSTS (AS 
BENEFICIARIES) HAVE EVOLVED: 
 



Comparisons 
 

ÅDomestic Asset Protection Trust 

 

ÅVS.  

 

ÅOffshore Asset Protection Trust 



Domestic APT Jurisdictions 
  üWEST VIRGINIA    2016  

üMISSISSIPPI    2014 
üOHIO    2013 
üVIRGINIA    2012 
üHAWAII    2010 
üNEW HAMPSHIRE   2009 
üTENNESSEE    2007 
üWYOMING    2007 
üMISSOURI    2005  
üSOUTH DAKOTA   2005 
üOKLAHOMA    2004 
üUTAH    2003 
üNEVADA    1999 
üRHODE ISLAND   1999 
üDELAWARE    1997 
üALASKA    1997  

  



  Constitutional Issues: 
 

Á   Full Faith & Credit Clause  
Á   Conflicts of Laws 
Á   Contract Clause  
Á   Supremacy Clause 

 
 
 Wait Until the U.S. Supreme Court Decides 

 
    

 

Domestic Asset Protection Trust 
(Potential Problems) 

 



²ƘŀǘΩǎ ǘƘŜ bŜǿŜǎǘ tǊƻōƭŜƳΚ 
 
 

2005 Bankruptcy !ŎǘΩǎ 
[Sec. 548(e)(1)] 

 
 

The Ten Year Set Aside Rule 
 
 

  



ÅрпуόŜύόмύ ΧǘƘŜ ώōŀƴƪǊǳǇǘŎȅϐ ǘǊǳǎǘŜŜ Ƴŀȅ ŀǾƻƛŘ ŀƴȅ 
transfer of an interest of the debtor in property that was 
made on or within 10 years before the date of the filing of 
the petition, if - 

(A) such transfer was made to a self-settled trust or similar device; 

(B) such transfer was by the debtor; 

(C) the debtor is a beneficiary of such trust or similar device; and 

(D) the debtor made such transfer with actual intent to hinder, delay, or defraud 
any entity to which the debtor was or became, on or after the date that such 
transfer was made, indebted. 

 

SEE: In re: Mortensen, Debtor, Case No. A09-00565-DMD  

In Re Huber, 201 B.R. 685 (Bankr. W.D. WA May 17, 2013). 

10-Year Set Aside Rule 
 



²I!¢Ω{ ¢I9 {h[¦¢LhbΚ 
 
ESTABLISH THE TRUST IN A PLACE 
WHERE THE LAWS WILL NOT 
PERMIT A CREDITOR TO REACH 
TRUST ASSETS UNDER THE 
GENERAL RULES 

- Forum Shopping 

- Lack of Comity 

 



Situs Selection Factors 

Å Legal System: 

Å Common law trusts date back 1000 years 

Å Protective Legislation (BIG3) 

Å Repudiation of Certain Rules 

Å Statute of Elizabeth (no SOL) 

Å No self settled trust protection for settlor 

Å Maximum potential interest rule (creditor can reach entire trust corpus) 

Å Favorable Fraudulent transfer rules 

Å Lack of Comity 

Å Economic Health 

Å Political /social stability 

Å Language 

Å Track Record  



IN ORDER TO UNDERSTAND HOW 
! twh¢9/¢L±9 ¢w¦{¢ ²hwY{ΧΦ  

WE MUST FIRST 
UNDERSTAND HOW 

CLAIMANTS NORMALLY 
REACH TRUST ASSETS 



The claimant brings his/her case in a court which has: 
 

VJURISDICTION OVER THE TRUSTEE 

 

                             OR 

 

VJURISDICTION OVER TRUST ASSETS 

 

THERE ARE ONLY TWO WAYS... 



How Does an Offshore Trust Work? 

 FIRST:  AT THE CRITICAL TIME: 
  
Χ!b5 ²9 59CLb9 ¢I!¢ ¢h .9 ²I9b 
{ha9hb9 L{ ¢w¸LbD ¢h άD9¢ !¢έ ¢I9 
¢w¦{¢ !{{9¢{Χ 

 


